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e-disclosure – new court rules being implemented 
from 1 October 2010

As part of his recent wide ranging costs review, Jackson LJ addressed the 
issue of e-disclosure, commenting that disclosure is one of the “principal 
drivers of costs” in litigation matters. The purpose of any guidance on e-
disclosure should be to focus the parties’ minds on potential sources of 
electronic disclosure and to provide assistance to those with less experience 
in dealing with the e-disclosure process. 
 
E-disclosure is the search for electronically stored documents and information 
and the organisation of material for the purposes of litigation. The Civil 
Procedure Rules have now been updated to deal with the requirements to be 
placed upon parties to litigation: 
 
“This [disclosure] extends to electronic documents, including e-mail and other 
electronic communications, word processed documents and databases. In 
addition to documents that are readily accessible from computer systems and 
other electronic devices and media, the definition covers those documents 
that are stored on servers and back-up systems and electronic documents 
that have been ‘deleted’. It also extends to additional information stored and 
associated with electronic documents known as metadata”. 
 
One new issue of importance is the requirement for the parties to deal with 
the issue of e-disclosure prior to the first Case Management Conference in a 
litigation matter. This means that the issue of e-disclosure must be 
considered by the parties at a very early stage. If the parties cannot agree 
issues such as the extent to which each party is required to give e-disclosure 
or the format in which documents should be provided, the Court can be asked 
to give directions.  
 
In particular, it is important to ensure that irrelevant but commercially 
sensitive information is not readily accessible to other parties in an electronic 
format and that members of staff comply with any policies in this regard. 
 
In some instances the instruction of an outside e-disclosure expert practice 
should be considered. The e-disclosure expert practice may be instructed to 
visit on-site at a client’s place of business to inspect servers or other storage 
devices for relevant material or may be able to do so remotely. The potentially 
large volumes of documents discovered may at the appropriate time be 
reduced using sophisticated search techniques to review documents only 
potentially relevant to any dispute. This may save a great deal of time and 
costs and could result in more focused disclosure of documents. 
 
Senior Master Whitaker has been at the forefront of the court’s preparations 
for further e-disclosure, having prepared and ordered for use a draft e-
disclosure questionnaire (see Gavin Goodale and others v The Ministry of 
Justice and others (2009) EWHC B41 (QB)) and further highlighting the 
potential pitfalls in claims involving complicated e-disclosure in Digicel Ltd v 
Cable and Wireless (2008) EWHC 2522 where the defendant, despite 
spending £2,000,000 on the e-disclosure process, was ordered to carry out 
the process again as it had unilaterally carried out a key word search that the 
court deemed was insufficient. 
 
With the move towards full electronic systems of communication at many 
businesses already complete, this is an issue that will become even more 
relevant in the future.  
 
The use of e-disclosure in the collation of disclosure documents in a readily 
accessible format can be an effective means of reducing the overall costs of 
litigation. 
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Retention of Title - Isher Fashions UK v Jet Star Retail Limited (trading as 
Mark One) (in administration) and others (2010) 
 
A retention of title clause will be present in many standard supply terms so that the supplier might seek to recover its 
goods (or damages) from a purchaser in circumstances where it has not been paid in full for those goods.  
 
The Court has recently considered such a clause in Bulbinder Singh Sandhu (trading as Isher Fashions UK v Jet Star 
Retail Limited (trading as Mark One) (in administration) and others (2010) EWHC B17 (Mercantile), which relates to an 
“all monies” retention of title clause in a contract, ie unless and until I am paid all the money that I am owed, I retain title 
to my goods. 
 
The party seeking to enforce the retention of title clause in this instance knew that the goods it supplied (clothing) were 
intended for onward sale by the purchaser and permitted that onward sale to go on notwithstanding that the purchaser 
had not paid in full for those goods. 
 
The court held that the retention of title clause should be construed in the context of the commercial bargain between 
the parties and that, as the retention of title clause was inconsistent with the agreement reached by the parties, it was 
unenforceable in this instance. 

Battle of the Forms - GHSP Inc v AB Electronic Ltd (2010) 

What should be inferred if both parties issue purchase 
orders or quotations referring to their standard terms of 
business? Is it the party that got there first or the party that 
managed the “last shot” that “wins”? How will the courts 
resolve a “battle of the forms” dispute? 
 
The recent case of GHSP Inc v AB Electronic Ltd (2010) 
EWHC 1828 (Comm) (20 July 2010) was a “battle of the 
forms” dispute. The parties explicity rejected each others 
standard terms of business but had not resolved the 
standoff before embarking on performing the works. The 
court decided that it could not infer a contract on either 
party’s standard terms. Both parties had clearly rejected 
the terms put forward by the other and accordingly the 
default position (the statutory provisions of the Sale of 
Goods Act 1979) applied. Both parties will probably be 
dissatisfied with the outcome as the supplier’s liability 
under the contract is unlimited, however, that liability is for 
goods that fall short of “satisfactory quality” whereas the 
purchaser might have expected wider ranging obligations 
in its standard terms. 
 
Parties will tend to have their own standard terms of 
business on which they seek to rely should a dispute arise. 
Those standard terms of business will normally, 
understandably, be drafted in favour of the party relying on 
those terms. A situation often arises where parties each 
seek to contract on their standard terms without clarifying 
the position before the contract is performed. It is not 
however sufficient to issue your standard terms and 

conditions of business to any contracting party and 
consider that your terms have been incorporated.  
 
The Courts have sometimes favoured the view that the 
terms of the parties’ contract can be crystallised at the time 
of performance of the contract. Therefore, notwithstanding 
that you may have submitted terms and conditions at the 
outset, if the other party submits terms and conditions at a 
later date and thereafter there is performance of the 
contract the courts may infer that the parties agreed to 
contract on those later terms and conditions. 
 
An offer to buy containing the purchaser's terms which is 
followed by an acknowledgement of purchase containing 
the seller's terms and which then is followed by delivery will 
(other things being equal) often result in a contract on the 
seller's terms (per Tekdata Interconnections Ltd v 
Amphenol Ltd  (2009) EWCA Civ 1209). Hence the concept 
that the “Last shot” generally wins. 
 
Where there is a lack of clarity the courts are usually 
reluctant to find that there is no contract between the 
parties (as in the case above) although they will try to 
characterise the parties’ conduct with a view to inferring the 
terms of a contract, as to hold that there was no contract 
might be commercially unrealistic.  
 
However, if you can adopt procedures to try to ensure your 
terms apply much time and cost can be saved. 
 

The second revision of the second edition of the Technology & Construction Court Guide came into effect on 1 October 
2010. The guide incorporates many differences that parties likely to be involved in litigation in the Technology & 
Construction Court should be aware of, examples of some of these changes are: 
 
 Parties are further encouraged to seek to resolve disputes by alternative dispute resolution and to try to settle claims 

if it is possible to do so. 
 Parties are encouraged to use electronic service of documents and issue electronically. 
 The court will have a wider discretion on costs which includes costs sanctions if the judge believes that a party has 

acted in a way that could have led to unnecessary additional costs. 
The procedures in the guide will speed up cases in the TCC and help save costs. 

The new TCC Guide – from 1 October 2010
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If an adjudicator is aware of a without 
prejudice settlement offer is he 
biased? – Volker Stevin Ltd v Holystone Contracts 
Ltd (2010) 
 
In the recent case of Volker Stevin Ltd v Holystone Contracts Ltd (2010) EWHC 
2344 (TCC) the court was asked to consider whether an adjudicator will be 
biased if he is made aware of a without prejudice settlement offer.  In this case 
the contractor Volker Stevin Ltd appointed the sub-contractor Holystone 
Contracts Ltd to carry out drainage works. Subsequently the contractor 
terminated the contract and the sub-contractor disputed the termination. An 
adjudication followed and the adjudicator decided that the termination was valid. 
 
In between this adjudication and a second adjudication (commenced by the 
contractor seeking to recover monies from the valid termination) the parties met 
on a without prejudice basis. During this meeting the sub-contractor made a 
without prejudice offer to the contractor. The second adjudicator decided in 
favour of the contractor. However, the sub-contractor failed to pay the award and 
the contractor was forced to commence enforcement proceedings. The sub-
contractor disputed the enforcement proceedings claiming, amongst other 
things, that the adjudicator was biased because he had knowledge of the sub-
contractor’s without prejudice offer to settle.  
 
The general approach is that the court will ask if a fair minded observer would 
conclude that there was a real possibility that the Adjudicator was biased.  
 
Last month Mr Justice Coulson rejected this argument, commenting that the sub-
contractor had not presented the court with evidence to support the assertion 
that the adjudicator was biased. He noted that offers are often made for 
commercial reasons, and the adjudicator will usually put the presence of any 
offers made out of his mind.  
 

Update on the Local Democracy, 
Economic Development and 
Construction Act 2009 
The Local Democracy, Economic Development and Construction Act 2009 
(“LDEDC”) received Royal Assent on 12 November 2009. However, Part 8 of the 
Bill which will amend part II of the Housing Grants, Construction & Regeneration 
Act 1996 (“the Construction Act”) has not yet come into force.  
 
The Department for Business, Innovation and Skills published its draft 
amendments to the Scheme for Construction Contracts (England and Wales) 
Regulations 1998 on 25 March 2010. The purpose of the consultation was to 
obtain the views on the amendments to the scheme which will become necessary 
when part 8 of the Bill are introduced. 
 
It has recently been reported that the proposed changes may take place either on 
1 April 2011 or 1 October 2011, but these reports have not been confirmed. 


